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Current Topics. 

F the four constitutional amendments to 
be voted upon at the election in this 
State on the 7th of November next, two at 
least are of vital interest to the legal profes- 
sion. We refer to those for the relief of the 
higher courts of this State. One makes it 
possible for the governor to increase the 
number of justices on the bench of the 
Appellate Division upon the recommenda- 
tion of the presiding justice, whenever it is 
deemed necessary in order to c‘ear the cal- 
endar. To this we understand there is no 
opposition. The other amendment provides 
for the designation of four justices from the 
Supreme Court bench to sit in the Court of 
Appeals, whenever it is necessary for the 
purpose of clearing the calendar. It is 
doubtless well known to the profession that 
this proposed amendment has been adopted 
by two successive legislatures in accordance 
with the constitutional requirement, and that 
it is therefore in a condition to be finally 
passed upon by the people. That such action 
ought to be favorable is, it seems to us, be- 
yond question, for any other plan, however 
superior it might be in many respects, would 
require a very long time for its adoption by 
the legislature and the people, and in the 
meantime the evils proposed to be remedied 
would be greatly accentuated. The Com- 
mittee on Law Reform of the New York 
State Bar Association, of which the Hon. 
J. Newton Fiero is chairman, has issued an 
Vor. 60 — No. 18. 





address in which it calls attention to the pro- 
posed constitutional amendment and urges 
upon lawyers in every county to use every 
effort to secure its aduption. Similar action 
has been taken by the New York City Bar 
Association. We car only join in the ap 
peal of the commitices referred to, and ex- 
press the hope that this amendment now 
before the people fer final action will not be 
allowed to fail through apathy on the part 
of the profession. The present congested 
condition of the calendars of the higher 
courts is sufficient reason for such adoption, 
for, without some speedy relief, justice nec- 
essarily will be denied to very many suitors. 
Of the two other constitutional amendments 
to be voted upon on the 7th proximo, one 
transfers the duties of boards of supervisors 
to the municipal assembly or other legisla- 
tive body of a city in counties wholly in- 
cluded in a city, or where two or more 
counties are included in a city, and the other 
relates to the indebtedness of cities, counties 
and villages, being the present article of the 
Constitution modified to meet conditions re- 
sulting from the creation of Greater New 
York. 


The recent decision of the Supreme Court 
of Illinois in the case of the Glucose Sugar 
Refining Company is one of the most im- 
portant and sweeping decisions on the sub- 
ject of trade combinations rendered in this 
country. It had been claimed by the trust 
promoters that they could not be prevented 
from purchasing outright the property of 
any or all companies engaged in a given in- 
dustry, for to do that would be to limit the 
right of contract, and, therefore, would be 
unconstitutional. The Glucose Company, a 
New Jersey corporation, claimed to have 
acted entirely within its charter privileges in 
acquiring the property of other corporations, 
but this fact the Illinois court holds to be 
immaterial, the real question being whether 
the Glucose Company had violated the law 
of Illinois in restraint of trade which, as is 
well known, is particu‘arly stringent, by pur- 
chasing the property of numerous corpora- 
tions engaged in the making of glucose. 
The court found that such a violation had 
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taken place and laid down the rule that no 
sale of its property by one corporation to 
another is valid if the transaction has the 
effect of regulating prices, of limiting com- 
petition, or of controlling production. Glu- 
case, it appears, can be manufactured suc- 
cessfully only within what is known as the 
“corn belt,” which consists of an ellipse 
about 950 miles in length from east to west 
and 700 miles in width. All this belt is 
within 1,000 miles of Chicago, and by the 
terms of sale the parties conveying their 


property agreed not to manufacture glucose | 


within 1,500 miles of that city. Hence their 
agreement was, in effect, a total or general 


restraint of trade, void not only by statute | 


but at common law. 
also shown that the Glucose Refining Com- 
pany intended to acquire all the concerns in 
the country engaged in the manufacture of 
glucose, such purpose vitiated all purchases 
embodying it. On this point the court said: 

The material consideration in the case of such 
a combination is, as a general thing, not that 
prices are raised, but that it rests in the power 
and discretion of the trust or corporation taking 
all the plants of the several corporations to raise 
prices at any time if it sees fit to do so. It does 
not relieve the trust of its objectionable features 
that it may reduce the price of the articles which 
it manufactures, because such reduction may be 
brought about for the express purpose of crushing 
out some competitor or competitors. * * * It 
makes no difference whether the combination is 
effected through the instrumentality of trustees 
and trust certificates, or whether it is effected by 
creating a new corporation and conveying to it all 
the property of the competing corporations. The 
test is whether the necessary consequence of the 
combination is the controlling of prices or limit- 
ing of production or suppressing of competition 
in such a way as thereby to create a monopoly. 
Necessarily when corporations thus situated unite 
together all their properties in one new organiza- 
tion, and permit the latter to operate their proper- 
ties, competition will be suppressed, and the new 
corperation will possess the power to limit pro- 
duction and control prices. 


The court expressiy declares that corpor- 
ations can dispose of such property only as 
they do not require in carrying on their 
business, and that the power of the Glucose 
Company to acquire property was limited 
to the acquisition of such property only as 
its business required; the property ot com- 





The evidence having | 





peting concerns no: being included. It 
would seem to follow that the Glucose Com- 
pany must reconvey the property it pur- 
chased, as the court now declares illegally, 
to its original owners. If the Supreme 
Court of the United States shall go as far as 
this, it would seem that the trust question 
ought to be settled speedily, but corporation 
managers are exceedingly resourceful and 
ingenous, and may vet find ways of circum- 
venting even this sweeping decision. 


The latest utterance of the court of last 
resort in this State cn the subject of con- 
tributory negligence in crossing railroad 
tracks, is found in the case of John Zwack, 
an infant, by guardian, etc., v. New York, 


Lake Erie & Western R. R. Co., decided 


| Oct. 10, 1899. The prevailing opinion was 


written by O’Brien, J., Bartlett and Gray dis- 
senting from the views expressed by the 
majority of the court. The plaintiff, a boy 
about Io years old, was injured while on his 
way to school, at the defendant’s crossing at 
Hydraulic street, in the city of Buffalo, on 
the 24th of October, 1894. The general 
question presented by the appeal was 
whether the trial court erred in submitting 
the case to the jury. The testimony tended 
to show that the plaintiff, while crossing the 
street, was struck by the cow-catcher of a 
‘ocomotive attached to a train going west 
at the rate of 20 miles an hour. The court 
found that this rate of speed when passing 
through a populous city was evidence upon 
which the jury could find negligence, so that 
there was no error in submitting that ques- 
tion to the jury. The remaining question 
was whether the plaintiff gave sufficient evi- 
dence to show that he was free from con- 
tributory negligence, or rather, whether the 
proof was of such a character as to carry the 
case to the jury on that question. 
proceeds: 

The argument is that the plaintiff did not look 
towards the east, or, if he did, he could have seen 
the coming train and avoided the danger. He 


The court 


savs that he looked both east and west, but it is 
urged that this testimony means that the looking 
was before he stopped for the engines to pass, and 
| since he did not swear, in so many words, that he 
kept looking all the time, and especially during 
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the infinitesimal period of time it took him to go 
twenty-five feet, the court should have taken the 


case from the jury. It was for the jury to give 
construction to the words of the witness, and the 
general statement that he looked both ways means 
in this case just what it does in every case of this 
character. The traveler is bound to use his eyes 
and ears, but when he swears generally that he 
did, it is not ordinarily necessary, in order to take 
the case to the jury, to swear that he looked dur- 
ing every instance of the time, or while passing 
over every foot of the ground. The argument in 
support of this appeal is based upon that notion, 
or else upon the theory that the boy did not tell 
the truth when he swore that he looked both ways. 
It was for the jury, and not the court, to deter- 
mine whether in this respect he told the truth. 
The jury could not very well find that the boy, 
who had seen the danger of the engines from the 
west and waited for them to pass, was utterly ob- 
livious and neglectful of all danger from the east. 
It might very well say, as it did, that the eyes of 
the bey were not fixed in one direction, put that 
they had a general sweep of the locality, and al- 
though he did not see the coming train, yet he 
acted, under the circumstances, with reasonable 
prudence. But, it may be asked, if he looked 
towards the east at all, why did he not see the 
coming train and avoid it? That question may be 
asked, and generally is, in every case of this char- 
acter. It is an argument to be addressed to the 
jury, and not to a court dealing with questions of 
law only. There was testimony in the case which 
enabled the jury to answer the q:-stion, and it 
did, as the verdict indicates. 





Gov. Roosevelt has appointed a special 
commission to revise the educational laws 
of the State of New York with a view to 
secure a unification of administration as be- 
tween the State Board of Regents and the 
State Department of Public Instruction. 
Numerous abortive efforts have been made 
by the legislature to enact a new educational 
law and thus do away with the present cum- 
brous, confusing and wasteful system. At 
the convocation of the Regents last summer, 
a resolution was adopted asking the gov- 
ernor to appoint an honorary commission 
representative of the various educational in- 
terests of the State, to prepare a bill that 
would assist the Statutory Revision Com- 
mission, and the action of the executive is in 
accordance with that recommendation. The 


State Department is represented by the Hon. 
Danforth EF. Ainsworth, deputy superintend- 
who is thoroughly familiar with the 


ent, 














public school system and with legislation. 
The Regents are represented by Secretary 
Melvil Dewey. Frederick W. Hollis, of 
Yonkers, another member, was chairman of 
the educational committee of the Constitu- 
tional Convention. Former Senator Daniel 
H. McMillan, of Buffalo, was also a member 
of that body, and has always taken a deep 
interest in educational matters. Robert F. 
Wilkinson, of Poughkeepsie, was chairman 
of the commission on the charter of third- 
class cities and is a leading lawyer of the 
southern tier. Former Judge Joseph Daly, 
of New York, and Hon. William Kernan, of 
Utica, both able lawyers, represent the Dem- 
ocrats on the board. The commission, as 
will be seen, is an exceptionally able one, 
and it is to be hoped that the result of their 
labors will be to give this vexed and 
troublesome question final and satisfactory 
settlement. It is expected to have the codi- 
fication of the educational laws ready for 
introduction into the legislature early in the 
coming session. 


In People v. Klipfel decided by the New 
York Court of Appeals, on Oct. roth, 1899, 
it was held that while an indictment contain- 
ing but one count and charging therein two 
distinct crimes, is bad for duplicity, the ob- 
jection must be taken by demurrer; that the 
statute (Code of Crim. Pro., secs. 278, 279) 
did not intend to cramp the pleader in his 
statement of facts, and that he may describe 
in a single count more than one crime so 
long as he charges the defendant with only 
one of the crimes described. The court 
points out that the object of the statute is to 
contribute toward that general policy of the 
law that aims to apprise a person charged 
with crime of the exact nature of the case 
that the people will attempt to prove against 
him, to the end that he may make full prepa- 
ration to meet it. The court then proceeds 
to lay down the following as the test by 
which to determine whether a single count 
in an indictment is bad for duplicity. Could 
the defendant under it be convicted of either 
one of the crimes charged therein, should 
the district attornev elect to waive the other? 
The facts alleged in a single count of an in- 
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dictment, therefore, may disclose the com- 
mission of more than one crime, and yet not 
contravene the statute. In the case under 
consideration, while the indictment described 
the commission of certain acts that consti- 
tute a crime under section 672 of the Penal 
Code, it did not charge that the defendant 
committed such crime, as the indictment 


must in order to support a conviction for 
such crime. 


Notes of Cases. 


Reformation of Instruments — Vountary Deed. 
—In Willey v. Hodge, decided by the Supreme 
Court of Wisconsin in September, 1809, it was held 
that a voluntary deed, made by a father to an adult 
sn, without any prior consultation or agreement 
with the son, and intended to convey to him cer- 
tain land in consideration of natural love and affec- 
tion, will not be reformed by a court of equity, 
after the grantor’s death, to correct a mistake by 
reason of which it fails to'describe the land in- 
tended, as against the other children and heirs of 
the grantor. The court said in part: 

In speaking of the disposition of a court of 
equity to interfere in cases of a voluntary contract, 
Judge Story says: “ It has been said that there are 
exceptions, and that they stand upon special 
grounds; such as the interference of courts of 
equity in favor of settlements upon a wife and chil- 
dren, for whom the party is under a natural and 
moral obligation to provide. But, although the 
doctrine in favor of such exception has been main- 
tained by highly respectable authority, yet it must 
now be deemed entirely overthrown by the weight 
of more recent adjudications, in which it has been 
declared that the court will not execute a volun- 
tary contract, and that the principle of the court to 
withhold its assistance from a volunteer applies 
equally whether he seeks to have the benefit of a 
contract, a covenant, or a settlement” (1 Story, 
Eq. Jur., sec. 433; see 2 Story, Eq. Jur., sec. 793)). 
Nor can we apply to this case the same doctrine of 
equity jurisprudence as is applied to the defective 
exceution of powers. Quoted again from 2 Story, 
Ea. Jur. (sec. 793b): “ There may be a clear, if nct 
a satisfactory, line of distinction drawn between 
cases of voluntary contracts, covenants and settle- 
ments, when there has been a defective conveyance 
or exectition thereof, and cases of a defective exe- 
cution of a power. In the latter cases the donee 
of the power designs to carry into effect not 
merely his own objects and intentions, but those of 
other persons, by executing the power in favor of 
persons who stand as volunteers, upon a meritori- 
ous consideration, and for whom he is under a 
natural and moral obligation to provide; and his 











own defective execution of the power, by mistake 
oer otherwise, not only defeats his own positive 
intention and moral obligation and duty to execut 

the trust reposed in him, but it would, if not aided 

also defeat the very objects for which the power 
was created by third persons, whether it was cre- 
ated as a bounty or upon a valuable consideration 
passing between the donor and donee of the 
power.” No such consideratious exist in this case, 
and the freedom of equity intervention in cases of 
defective execution of powers cannot be invoked 
to aid the plaintiff in his dilemma. There can b 
no doubt of the intention of the father to convey 
this tract of land to the plaintiff. His deed, how- 
ever, fails to describe it. The rule is quite familiar 
that a defective deed may be treated in equity as an 
agreement to convey, and performance enforced. 
But the rule is equally well understood that, when 
it appears that the deed was voluntary, equity will 
not carry it into effect, or reform it (Eaton v. 
Eaton, 15 Wis. 259: Hanson v. Michelson, 19 Wis 
408: Petesch v. Hambach, 48 Wis. 443, 4 N. W 
56s). It is suggested that, as the deed in question 
is based upon what is called in the books a “ meri- 
terious consideration,” the right to a reformation 
ought to be upheld. All the cases I have been able 
to find in which such a consideration has been 
upheld as warranting the intervention cf a court of 
equity rest upon the fact of the defective execu- 
tion of a power, or upon some matter of contract, 
such as an agreement for a family settlement. or 
the result of negotiation and agreement. These 
elements are entirely wanting in this case. The 
grantee in the deed knew nothing of its execution 
until after the father’s death. The son was an 
adult person, in no way dependent upon the 
Lounty of the parent. He has no claim upon his 
father at all, superior to his sisters, against whom 
he seeks relief. While recognizing the principle 
that in certain cases the performance of a moral 
duty will justify the intervention of equity, Pom- 
eroy, in his work on Equity Jurisprudence, says 
that it is only effective within very narrow limits, 
and will only “enforce the promises thus imper- 
fectl performed as against a third person claim- 
ing merely by operation of law, who has no 
equally meritorious foundation for his claim” 
(sec. 588). No case has been found that carries 
the rule to the limit sought in this case. On the 
contrary, modern decisions are the other way. 
Story (Eq. Jur., sec. 987) repeats the doctrine be- 
fore quoted, and says the court will not interfere, 
although the parties stand in the relation of wife 
or child. A recent case in Michigan, cited by the 
trial court, fully sustains his conclusions (Shears 
v. Westover, 110 Mich. 505, 68 N. W. 266). The 


transaction under consideration was, ir a general 
sense, a testamentary disposition of property. The 
doctrine being established in this State that equity 
will not reform a will, the plaintiff is left without 
(Sherwood v. Sherwood, 45 Wis. 357.) 


remedy. 
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THE ASSESSMENT OF SPECIAL 
FRANCHISES. 
HE following opinion by the Hou. J. Newton 
Fiero, counsel designated by the attorney- 
general, has been submitted to the State board of 
tax commissioners: 

Under the designation made by the attorney- 
general, and upon your request for an examina- 
ticn and opinion as to the administration of the 
Tax Law relative to “ special franchises,” under 
chapter 712 of the Laws of 1899, amending chapter 
908 of the Laws of 1896, I submit the following: 


FRANCHISES ARE PROPERTY. 

In order to arrive with some degree of certainty 
at the proper construction and practical interpre- 
tation cf the act in question relative tc taxation of 
franchises, it is not only quite desirable, but abso- 
lutely necessary, to consider the condition of the 
law cn the subject previous to the passage of the 
act. 

It is held by numerous authorities that iran- 
chises are property. People v. O’Brien (111 N. Y. 
I) involved this question, was argued by very ab’e 
counsel, and received censideration in an exceed- 
ingly elaborate opinion by Chief Judge Ruger, 
citing numerous authorities. Upon a careful re- 
view of the statutes and decisions on the subject, 
it was held that certain corporate franchises have 
Seen uniformly regarded as indestructible by 
legislative authority, and as constituting property 
in the highest sense of the term. This decisio: 
was made with reference to the right of a street 
reilroad corporation to a franchise for a surface 
rcad in the streets of New York, and determines 
decisively the question that a franchise of the 
character to be taxed under this act as a “ special 
franchise ” is a property right. 

This decision was followed in Coney Island, etc., 
R. R. Co. v. Kennedy (15 App. Div. 588), and a‘so 
cited and followed in People ex re!. Coney Island 
R. R. Co. v. Neff (15 App. Div. 585). In the City 
of Brooklyn v. Nassau R. R. Co. (20 App: Div 
31 [33]) the proposition was laid down: “ A fran- 
chise to construct and maintain a railroad is prop- 
erty.” This view was again strongly stated by 
Parker, Ch. J., in Ingersoll v. Nassau Electric R. 
R. Co. (157 N. Y. 453 [463]), citing 111 N. Y. 1, 
as authority for the proposition: “It is well set- 
tled that a perfected railroad franchise constituted 
either by direct legislative grant, or by consent of 
local authorities and property owners, in pursu- 
ance of the Constitution and general laws, espe- 
cially when followed by actual construction and 
operation, is a property right that cannot after- 
wirds be taken away or diminished, either by 
subsequent constitutional amendment or by legis 
lative or municipal action, except in the exercise 
of the police power, or the right of eminent do- 
main.” 





In People ex rel. Woodhaven Gas Co. v. Dee- 
han (153 N. Y. 52), the court, in considering the 
effect of a franchise granted by the authorities of 
a town to a gas light company to lay conductors 
in the streets and highways for the purpose of 
delivering gas, held “ such a franchise is property 
that cannot be destroyed or taken away from it.” 
This language is cited with approval in Ghee v. 
Northern Union Gas Co. (158 N. Y. 510 [513]), 
opinion by Parker, Ch. J. In the latter case it is 
stated, speaking of consent on the part of the 
municipal authorities to lay gas light conductors 
by a gas company to conduct gas through the 
streets of the city, “that it operates to create a 
franchise by which is vested in the corporation 
receiving it, a perpetual and indefeasible interest 
in the land constituting the streets of a munici- 
pality.” 


EXEMPTION OF FRANCHISES FROM TAXATION. 

By section 3 of article 1 of the Tax Law of 1896 
it is provided that all real property within this 
State, and all personal property situated or owned 
within this State is taxable, unless exempt from 
taxation by law. This is a substantial re-enact- 
ment of the Revised Statutes (8th ed., p. 1082). 
This statutory provision has been reiterated and 
enforced from time to time by the courts, and the 
proposition is laid down in People ex rel. New- 
burgh Savings Bank vy. Peck (157 N. Y. 51, at 
page 54), opinion by Gray, J., as follows: “ All 
pruperty by the Tax Law of this tSate is made 
liable to taxation, except so far as it is expressly 
exempted by law. That is the general rule, and, 
in order that any property shall be taken out of 
its operation, the legislative enactment depended 
upon for exemption must be in unmistakable terms. 
No person or property is impliedly exempt from 
taxation, and it is the rule that where exemption 
is claimed the statute is to be strictly construed 
against the claimant.” 

Thus the law of this State as it existed before 
and since the revision in 1896, prescribed a defi- 
nite rule by which all real property in the State, 
and all personal property situated or owned within 
the State is taxable, unless specifically exempted 
by law. 

3ut franchises were practically exempted from 
assessment for local purposes by reason of the 
fact that no method was provided by which they 
shonld be assessed, and they were not regarded 
as within the definition of either real or personal 
property. The definition of real property in the 
Revised Statutes, or as subsequently amended in 
1881 and again in the revison of 1896, did not pro- 
vide specifically for the assessment of franchises, 
although by the amendments referred to very 
much cf valuable property which had theretofore 
escaped assessment was included within the stat- 
utcry provision. 

The rule that the powers and privileges which 
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constitute franchises of a corporation are prop- 
erty, but had not theretofore been subjected to 
taxation in this State, was laid down in Monroe 
Savings Bank v. City of Rochester (37 N. Y. 365), 
opinion by Fullerton, J. (367), where the fran- 
chise of a savings bank was taxed as personal 
property under the Laws of 1866 (vol. 2, p. 1674). 

In Smith v. Mayor (68 N. Y. 552) it is distinctly 
held, “ Under the laws of our State a mere fran- 
chise, or incorporeal hereditament of any kind, is 
not taxable except by special statute.” This is 
said with reference to the taxation of a pier built 
under a franchise granted by the city of New 
York, and it is held that the franchise is not tax- 
able, but the pier itself as a structure is liable to 


taxation. In People ex rel. Panama R. R. Co. v. 
Commissioners of Taxes (104 N. Y. 240 [248}), 
decided in 1877, Judge Andrews says: “It seems 
to admit of no doubt that the term ‘land’ as 


defined in the second section does not include 
franchises of a corporation,” and refers to the 
fact that franchises may be taxed as personal prop- 
erty by special legislation. 

It will thus be seen that previous to the decision 
in the Union Trust Company case (126 N. Y. 
433). it had been held that franchises were not 
taxable either as real or as personal property. 
This view seemed to be based upon the fact that 
franchises were not classified by law as either real 
or personal, but regarded as incorporeal heredita- 
ments, and hence not within the general pro- 
visions of the statute requiring real and personal 
property to be assessed. It was, however, to a 
greater or less extent the custom of assessors, and 
very generally acquiesced in, to assess the fran- 
chises of corporations in connection with their 
capital stock as personal property, up to the 
date of the decision in People ex rel. Union Trust 
Company v. Coleman (126 N. Y. 443), handed 
down in June, 1801. In that case it was distinctly 
hela that franchises of corporations were not tax- 
able. The same proposition was again broadly 
stated in People ex rel. Manhattan R. R. Co. v. 
Barker (146 N. Y. 304), and reiterated in People 
ex rel. Manhattan R. R. Co. v. Barker (152 N. Y. 
417), where it is said: ‘“‘ The value of the franchise 
should, therefore, have been deducted before the 
assessment was made, or the valuation should 
have proceeded upon the basis that it did not 
include the franchise.” This language was used 
with reference to an assessment against an ele- 
vated railroad upon its capital stock. This rule is 
again stated and enforced in People ex rel. D., L. 
& W. R. R. Co. v. Clapp (152 N. Y. 490). These 
authorities are referred to, commented upon and 
followed in People ex rel. Brooklyn R. R. Co. v. 
Nefi (19 App. Div. 590, affirmed without opinion, 
154 N. Y. 763). 

The situation, therefore, appears to have been 
at the time of the enactment of the statute in ques- 
tion, that while all real and personal property was 





taxable under the general provisions of the stat- 
ute, no specific provision was made for the assess- 
ment of franchises either as real or personal, or as 
distinct from either, and they were only taxable 
under the provisions of article IX of the Tas 
Law, providing “for a franchise tax on corpora 
tions,” that is, franchises were taxable only by the 
comptroller in the manner provided by law; which 
taxation is, by express terms, solely for State pur- 
poses, and this tax does not and was not intended 
to affect the “ special franchises” taxable by the 
statute under consideration. 


““ FRANCHISE’ AS DISTINGUISHED FROM 
FRANCHISE.” 


“SPECIAL 


An element of confusion enters into the dis- 
cussion of the questions arising under this statute 
by reason of the different meanings of the term 
“ franchise ” as heretofore used in the statutes and 
decisions, in some cases referring to the power 
and privilege to be a corporation, and in others to 
the right granted by the State or municipality to 
use a street, highway or public place. It was evi- 
dently the intent of the statute, as amended, tc 
avoid this confusion so far as possible by using the 
term “ special franchise ” for the purpose of desig- 
nating the character of the franchise to be taxed 
under such amendment. It is necessary, there- 
fore, to consider the distinction between the term 
“ franchise ” used in its general sense in the Tax 
Law as it stood before the amendment, and in the 
decisicns thereunder, and the “ special franchise ” 
as defined by the act as it now stands. 

An examination of the statutes and authorities 
shows that the franchise referred to in article IX 
of the Tax Law in.the opinion of the court in the 
Union Trust Company case, and in some of the 
other cases above referred to, is entirely distinct 
from and is not the franchise intended to be taxed 
under the present act. It is said in Home Instr- 
ance Company v. New York (134 U. S. 504 
{[598]), quoting 37 N. Y. 365, and affirming 92 N. 
Y. 328, and therefore being an authority on the 
point, that the term “ corporate franchise or busi- 
ness,’ as used in the statutes of this State, means 
“ The right or privilege given by the State to two 
or more persons of being a corporation; that is, of 
dcing business in a corporate capacity, and not 
the privilege or franchise which when incorporated 
the company may exercise.” 

Judge Finch says in Union Trust Company case 
(126 N. Y. 443) that the choice and conduct of the 
business enterprises carried on by corporations 
are not taxable, and also that they are the chicf 
elements in the value of the franchise. He defines 
the franchise of the corporation as its business 
opportunity and capacity. This was said evidently 
with regard to the right to do business as a cor- 


poration, and the matters connected with and 


growing out of such right; since no other element 
entered into the consideration of the franchise in 








THE ALBANY LAW JOURNAL. 


279 








that case from the-very nature of the business car- 
ried on by that company, which in no way involved 
any question with regard to what is defined as a 
“ special franchise.” 

In People ex rel. Coney Island R. R. Co. v. 
Neff (15 App. Div. 585) it is said: “ The distinction 
between such a franchise (franchise to use streets 
and highways) and the franchise of exercising 
banking, trading and insurance powers which or- 
dinarily expire with the death of the corporation 
is clearly pointed out by Ruger, Ch. J., in People 
v. O’Brien (111 N. Y. 1).” The distinction as so 
pointed out in 111 N. Y. has been recently formu- 
lated by a very competent authority on the sub- 
ject, as follows: “ That the right tu exist as a 
street railway corporation was so distinct from 
the privilege of that corporation to operate its 
railway on a given city street, that the former 
might be, and in that case actually had been an- 
nihilated, without in any way affecting the integ- 
rity, changing the nature or impairing the value of 
the latter which remained as an asset to be divided 
among the stockholders and creditors of the de- 
funct corporation.” 

In 15 App. Div. 585 (supra) the distinction is 
pointed out between the franchise discussed in the 
Union Trust Co. case and the iranchise in the 
O’Brien case, as follows: “It would seem in that 
case (Union Trust Co.) the only franchise the 
relator had was to be a corporation and to do 
business. In the case of the street railroad com- 
pany, besides the franchise to be a corporation, 
the company has a franchise to mainta’: 
operate a railroad on the street or highway. This 
last franchise is of very different character from 
those of trust companies, bank and insurance com- 
panies.” And the same distinction is again made, 
People ex rel. Brooklyn R. R. Co. v. Neff (19 
App. Div. 592, affirmed on opinion belew, 156 N. 
Y. 673), where it is said that there may be “a 
marked difference between the franchise to con- 
struct and operate a railroad on a street, which 
franchise is absolute property, independent of the 
existence of the corporation, and other corporate 
franchises, such as those of a trust company, 
which are merely to be a corporation and to do 
business.” 

In the Union Trust Company case it was held 
that good-will, as used in connection with the 
franchise discussed in that case, is not taxable 
(126 N. Y. 437), and in People ex rel. Malcolm 
Brewing Company v. Neff (19 App. Div., affirmed, 
154 N. Y. 437) that rule is recognized and fol- 
lowed, it being held that the relator in that case 
wa; not assessable for the value of any supposed 
good-will. This rule has been recently recog- 
nized at Special Term in People ex rel. Cornell 
Steamboat Co. v. Dederick (25 Misc. 539), where 
the evidence was that the ability of that company 
to pay interest and dividends rested in the good- 
will of the business concerns owned by the com- 





pany, and in the personnel of the management; 
it was held that as the relator had no personal 
property, exclusive of franchises and good-will 
over and above its indebtedness, the assessment 
made upon it was illegal. Affirmed without opin- 
ion, Appellate Division, Third Department, 1899. 
This is not the rule under the Corporation Tax 
Law; by that statute good-will is taxable. (Peopie 
ex rel. Johnson v. Roberts, 159 N. Y. 50.) 

It is, therefore, very clear that franchises of the 
character exercised by the corporation sought to 
be assessed in the Union Trust Company case 
are of an entirely different character from those 
affected by the present act; and that a franchise to 
do business in a corporate capacity is not and was 
not intended to be taxable as a “special fran- 
chise.” The complication in the matter arises 
from the fact that corporations affected by the 
present act, and taxable, for and on account of 
“special franchises,’ also exercise franchises of 
the same character as those held to be non-tax- 
able in the Union Trust Company case. This was 
the situation in the Manhattan Ry. Co. cases (146 
N. Y. and 152 N. Y. [supra]), where the broad 
general rule was laid down that the franchises of 
a ccrporation are not taxable by the assessors, 
thus exempting both classes of franchises. The 
latter company exercised a franchise to be a cor- 
poration as well as enjoyed franchises to use the 
public streets; and so far as the franchise con- 
nected with and growing out of this right to act as 
a corporation is concerned, aside from the fran- 
chise to use the street, those decisions remain in 
full force and effect; so that all that can be 
assessed under the present statute is the “ special 
franchise” defined in the act as the right to use a 
street, highway or public place. The act coniers 
no power or authority to assess such franchises as 
are exercised by the Union Trust Company, or by 
railroad or other companies, aside from the right 
to use streets, highways or public places. In 
assessing the “ special franchises” all other fran- 
chises must be carefully excluded in arriving at 
the valuation of the “ special franchise” and real 
estate connected therewith. r 

The purpose-of the present statute is to subject 
a certain class of franchises therein defined as 
“ special franchises,” and those only of the char- 
acter defined by the act, to assessmeut and taxa- 
tion. The act does not give the right to assess a 
corporation for the privilege of exercising its 
right as such, or for its good-will, or the choice or 
conduct of its business. The restrictions as to the 
method of arriving at the value of the taxable 
property of corporations for purposes of assess- 
ment as laid in the decisions heretofore 
cited remain unchanged, the decisions of our 
courts on this point being operative, except so far 
as the present act, either directly or by reasonable 
implication, changes the rule. 


down 





280 


THE ALBANY LAW JOURNAL. 





VALUATION OF SPECIAL FRANCHISE. 


We may now consider the manner in which the 
value oi a “ special franchise ” is to be arrived at, 
bearing in mind the statutory definition above re- 
ferred to, and its distinction from other franchises. 

It is said in People v. Home Insurance Co. (g2 
N. Y. 328 [affirmed, 134 U. S. 594], at page 341 of 
the opinion, that “It can hardly be denied that a 
fair measure of the value of franchises of corpora- 
tions would be the profits resulting from their 
use, and in adopting such a rule of estimate, no 
one could justly complain of its being unequal in 
its effect upon different corporations, or unjust in 
its general operation.” Although the discussion 
there arose relative to a franchise of a different 
character from that now under discussion, namely, 
“the right to do business as a corporation,” yet 
it would seem to be a most important element in 
arriving at the value of a “special franchise” as 
well; and that the adoption of a rule by which the 
value of such a franchise should be arrived at by 
taking into consideration to a very considerable 
extent the profits resulting from its use, is just and 
equitable. 

No statute precisely similar in its operation can 
be found as a guide, and the determination of this 
question can only be arrived at by the examina- 
tion of kindred statutes in other States, and the 
decisions of our courts under statutes relating to 
assessment and taxation having reference to cor- 
porate property, and involving to some extent the 
questions now arising for consideration. 

The statutes of the States which provide for the 
assessment of franchises differ widely in form and 
substance. 

In California it is provided that the term “ prop- 
erty ” includes franchises for the purpose of tax- 
ation. Railroad franchises are to be assessed by 
the State board of equalization, and other fran- 
chises by local assessors. 

In Indiana “all corporate property, including 
capital stock and franchises,” is assessed at the 
place where the principal office or place of busi- 
ness of the corporation is located, and sworn state- 
ments are required under the listing system giving 
very full details as to the facts required from 
corporations. 

In Missouri there is the simple provision that 
railroad corporations shall be assessed on their 
gross earnings, their net earnings, their franchises 
and their capital stock. 

In Montana the term “ property ” includes fran- 
chises for the purpose of taxation, and the capital 
stock of a corporation must be listed and taxed 
where the principal office or place of business of 
the corporation is located. 

In South Dakota the capital stock and fran- 
chise of corporations and persons seem to be 
listed and assessed locally. 

The laws of: Illinois, Kentucky and Massachu- 





setts alone afford some aid in determining the 
method of arriving at the value of “ special fran- 
chises”” for the purpose of taxation in this State, 
but upon the whole only slight assistance is to be 
obtained from the statutes and decisions of those 
States by reason of their dissimilar form atid 
character and of the rules laid down by our own 
courts under existing laws relative to the manner 
of arriving at the value of corporate property, 
which rules remain in full force and effect, and 
must be applied in the absence of any legislation 
on the subject, in enforcing the provisions of the 
present law. 

The Massachusetts statute seems tu require the 
tax commissioners to base the valuation of a fran- 
chise entirely upon the market value of the shares 
of the corporation, requiring that they shall esti- 
mate from such market value the clear cash valu- 
ation of the shares on a certain day, which shail 
be taken with certain deductions as the true value 
of the corporate franchise, these deductions in- 
cluding real estate and machinery. It is quite 
evident that this method is subject to the same 
objection, and for the same reasons as that pro- 
vided by the Illinois statute, which will be here- 
after considered. 


The Kentucky statute provides, among other 
things, that for the purpose of determining the 
value of franchises to be taxed, the corporations 
liable to assessment shall file a staternent show- 
ing in addition to the name and place of business 
of the corporation, and the kind of business in 
which it is engaged, the amount of its capital 
stock, the number of shares into which it is 
divided, the amount of stock paid up, together 
with the par and real value of such stock, and the 
highest price for which it was sold within the 
preceding year. Also, the surplus and undivided 
profits, the value of all other assets, together with 
the total amount of indebtedness, the amount of 
gross and net earnings from all sources during 
the previous year, and the amount and kind of 
tangible property within the State, where situated, 
and its fair cash value, adding to these require- 
ments, “and such other facts as the auditor may 
require.” This statute affords many practical 
suggestions as to the information necessary to 
enable 2 State board whose duty it is to assess the 
value of franchises to arrive at a correct valuation. 

The statute most frequently referred to as likely 
to throw light upon this subject is that of Illinois, 
enacted in 1871, and considered by the Supreme 
Court of the United States in State Railroad Tax 
Cases (92 U. S. 575), which act authorizes the 
valuation of the franchises of corporations for pur- 
poses of taxation by the State board of equaliza- 
tion, and authorizes such board to adopt rules and 
principles for ascertaining the value of the prop- 
erty to be assessed. It will be noted that the 
Illinois statute provides that the franchise shall be 
assessed, together with the capital stock, as per- 
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sonal, while our statute provides that the franchise 
shall be assessed as real estate. 

The Illinois board adopted as a rule for ascer- 
taining, in the first instance, the cash value of the 
capital stock of such corporation, including fran- 
chises, the following: “ First, the market or fair 
cash value of the shares of capital stock, and the 
market or fair cash value of the debt (excluding 
from such debt the indebtedness for current ex- 
penses), shall be combined or added together, and 
the aggregate amount so ascertained shall be 
taken and held to be the fair cash value of the 
capital stock, including the iranchises, respec- 
tively, of such companies and associations.” 

This rule has the merit of simplicity, but it will 
be found impracticable to adopt it under the de- 
cisions of our courts on the question of valuation 
of corporate property. In the Metropolitan Rail- 
way case (146 N. Y. 304) the assessors, in arriving 
at the value of the capital stock and taxable assets 
of the Metropolitan Railway Company, took as a 
basis the amount of the outstanding mortgage 
bonds covering the property of the company. The 
assessment was vacated, and a reassessment or- 
dered, and in discussing the point referred to the 
court says: “ Again, the method presented by the 
respondents’ counsel involves the presumption 
that the indebtedness of the corporation repre- 
sents property to the amount of such indebtedness, 
in addition to that represented by its capital stock. 
This .presumption cannot be indulged. The in- 
debtedness may have been incurred for operating 
expenses, wages of employes and material used 
up. It may represent property worn out, decayed 
or burned up during the existence of the corpora- 
tion. Presumptions that arise from the earnings 
of a corporation and those that arise from its in- 
debtedness are quite different. Too many of the 
railroads of the country are in the hands of re- 
ccivers to warrant a judicial presumption that the 
bonded or other indebtedness of each road repre- 
sents its actual, tangible property in addition to 
that represented by its capital stock.” The argu- 
ment and ruling are equally strong as to intangible 
property in 152 N. Y. 417. 

Nor is it possible to adopt as an absolute rule 
the cash value of the shares of capital stock, as 
under the Illinois statute, by reason of the ruling 
in the Coleman case (126 N. Y.), where Judge 
Finch distinctly repudiates the idea that the value 
of the shares of stock of itself under ordinary con- 
ditions is a fair measure of the value of the cor- 
porate property. He says, at page 438, that the 
actual value of the capital stock of the company 

*may be much less than its nominal or par value, 
‘while yet, the share stock, strengthened by hopes 
of the future and the support of earnings, may be 
worth its par or even more.” 

Again, at page 448, he says: “ How unreliable 
the test of share-value may be, through the effect 
of gambling, false rumors, scarce money and 








panics, Judge Comstock describes in his opinion, 
to which I have already referred.” The opinion 
referred to is the dissenting opinion of Comstock, 
J.,in People v. Commissioners of Taxes and Assess- 
ments (23 N. Y. 192 [218]), and the statement of 
the learned judge thus approved in the Coleman 
case is as follows: “ There is no property so liable 
to gambling and speculation as stock in corpora- 
tions. Its value is often unknown to the large 
number of holders, because those having leading 
interests and concerned in the management con- 
cel such value for their own private purposes. 
Stocks may be, and frequently are, inflated or de- 
pressed by those who wish to sell or to buy. They 
are subject, moreover, to all the vicissitudes of 
the money market. They go up or down in the 
fullness of expectation and hope of tc-day, or in 
the panic of to-morrow. Actual value is the re- 
sult to be arrived at, for such are the words of 
the statute, and the inquiry, therefore, must have 
a primary regard to the property and estate which 
aloue impart such value.” 

lt wil be seen that the value of the share stock 
and the amount of bonded indebtedness are not to 
be considered as controlling factors in arriving at 
the valve of the assets of a corporation, including 
the franchise, where other sources of information 
exist and are available, and that such a rule can- 
not, under our authorities, be safely adopted as an 
absolute guide for arriving at such valuation. It 
does not follow, however, that the value oi the 
capital stock, or the value of the bonded in.jebted- 
ness, cannot be considered. In the Coleman case 
it is distinctly held that in the absence of other 
and better sources of information, the market 
value of the shares may be taken into account, 
and it is said that that is something very different 
irom making this value conclusive; authorizing 
the use of this class of information where no other 
is available, and referring to it as the poorest 
means of information, and the most deceptive and 
treacherous, useful only when a better and truer 
test cannot be obtained. The court also cites Peo- 
ple ex rel. Knickerbocker Fire Insurance Co. v. 
Coleman (107 N. Y.), which holds that “the law 
does not prescribe how the actual value of the 
capital stock of a corporation shall be ascertained; 
that is left to the judgment of the assessors, and in 
appraising the actual value they have a right to 
resort to all the tests and measures of value which 
men ordinarily adopt for business purposes, in 
estimating and measuring values of property. 
They may take into account the business of the 
ccrporation, its property, the value of its actual 
assets, the amount and nature of its present and 
contingent liability, the amount of its dividends, 
and the market value of its shares of stock in the 
hands of individuals. Judge Finch, however, cites 
from the latter case with approval the insistence 
of counsel that “ the market value of shares of the 
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corporation is not the proper and sole test of the 
value o1 the corporate capital.” 

In People ex rel. Malcolm Brewing Co. v. Neff 
(19 App. Div. 597), it is said that the market value 
of the stock may be resorted to where the value of 
the assets of a company cannot be definitely ascer- 
tained. 

In People ex rel. v. Home Insurance Co. (92 
N.Y. 328), at page 347, the value of the capital 
stock as an element for the determination of the 
value of a tax to be levied upon a franchise (that 
is, a franchise tax under the corporation laws) is 
referred to as being proper and convenient, and it 
was stated that variations in the value of stock 
indicated necessarily minor variations in the value 
of its franchise. 


While this language was used in reference to a 
iranchise of a corporation in regard to its assess- 
ment, it is quite applicable with reference to the 
franchises under consideration, and, together with 
the line of authorities on the point, fully justifies 
the consideration of the capital stock as one of the 
several elements which may be used in arriving 
at the valuation of a corporate franchise. 

It is said in Pittsburgh, etc., Railroad Co. v. 
Backus (154 U. S. 421), in discussing the statute of 
Indiana, relating to fixing the valuation for taxa- 
tion, that such board used the following method 
of arriving at the valuation: “In arriving at the 
basis for the estimate of said values the board has 
considered the cost of construction and equip- 
ment of said roads, the market value of the stocks 
and bonds, and the gross and net earnings of each 
of said roads, and all other matters appertaining 
thereto that would assist the board in arriving at 
a true cash value of the same.” This action of the 
State board was affirmed. 

In People ex rel. D., L. & W. R. R. Co. v. 
Clapp (152 N. Y. 490), it appears that the assessors 
in assessing the real estate of a railroad company 
unning through a town for a small proportion of 
its length, based their assessment upon the “ cost, 
rentals, and earnings of said railroad.” The court 
says, in reversing the action of the assessors, and 
holding that the true rule with regard to a line of 
railroad running through a country district under 
such conditions is the cost of reproduction, that 
“where the assessors have jurisdiction over all 
the property of the corporation within the State, 
whether it be real estate, capital stock or fran- 
chises, they may deal with every element of value 
that constitutes property of the corporation, or 
enters into its earning or producing capacity.” 

The rule thus laid down is applied in People ex 
rel. Manhattan Railroad Co. v. Barker (28 App. 
Div. 13), to a road lying entirely within a single 
tax district, and the court holds that in such a 
case the true rule to be applied in ascertaining 
the valuation is not the cost of removal and re- 
building: “ That was not in the mind of the court 
in announcing the cost of reproduction as the rule 


| 
| 
| 
| 
| 
| 








of valuation, but the cost of production of a sys- 
tem of railroads such as this at the time of the 
assessment if there were no railroad in existence,” 

For the purpose of arriving at the total value of 
the property of the corporation exercising a 
“ special franchise,” and with a view to making 
preper deductions, this rule would seem to be ap- 
plicable to the duties of the State board of tax 
commissioners; it being held in the principal cas 
that it may be competent to consider all the ele 
ments of value that the assessors had considered, 
as shown by their return. The same authority 
recognizes income or earning capacity as an ele 
ment of value in arriving at the value of the entire 
corporate property. 

In arriving at the earning capacity, with a view 
t» determining the value of corporate property, it 
will be necessary also to take into consideration 
the bended indebtedness upon which interest is 
earned for the purpose of ascertaining the value 
of the entire corporate property; since the capacity 
to earn interest upon the bonded indebtedness, 
together with the capacity to pay a dividend upon 
the stock, are elements which must enter into any 
mcthod for ascertaining the value of the property. 

The more important elements which enter into 
the value of property, which cannot be said to have 
a market value, because there is no other property 
like it, and consequently no similar property put 
upon the market, are, first, its earning capacity us 
an investment; second, the probable and natural 
cost of its reproduction. (People ex rel. Powers 
v. Kalbfleisch, 25 App. Div. 432.) These must be 
controlling elements in arriving at the value of the 
“ special franchise ’”’ and property connected ther¢- 
with; aided so far as possible and practicable in 
each particular case by the elements already sug- 
gested. 

It is said in People ex rel. M. R. R. Co. v. 
Barker (146 N. Y. 304 [314]), in passing upon the 
right of assessors to determine the amount and 
value of persona! property, that “ presumptions to 
some extent should be indulged. For this reason 
the earnings of a corporation may be considered 
by the assessors, and where they are such as to 
enable the company to pay its running expenses, 
necessary repairs, interest upon its indebtedness, 
and declare a dividend of six per cent., and still 
have a surplus, it may be assumed that its capital 
stock remains unimpaired, and that there were 
assets over and above, sufficient to pay its out- 
standing indebtedness.’ (Citing People ex rel. 
The Equitable Gas Light Company v. Barker, 144 
N. Y. 94.) This authority would seem to abund- 
antly justify the taking into consideration the 
payment of interest upon the bonded indebtedness 
in arriving at the value of the corporate assets. 

It would seem, therefore, that the practical and 
practicable method for arriving at the entire valte 
of corporate assets with a view to assessmert of 
the “special franchise” necessitates a consider- 
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ation of the cost of reproduction of the real estate, 
of the earning capacity of the property as a whole. 
and as an element going to make up the corporate 
value by showing the earning capacity, the value 
of the capital stock and surplus, and the actual 
value of the bonded indebtedness. 


| 
| 
| 
| 
| 
| 
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the good-wiil of the business which were not 
taxable under the statutes as they stood before the 
amendment (134 U. S. 594; 19 App. Div. 596; 126 


| N. Y. 443; 25 Misc. 540), since these various ele- 


That in ad- | 


dition there must be considered all the surround- | 


ing and attending facts and circumstances which 
tend to enhance value or aid in ascertaining value, 


depreciate the value of the corporate property, as, 
for instance, the amount of floating debt or liabili- 


ments are not made taxable under the amendment 
within the definition of a “ special franchise.” In 
fact, all the property which does not come within 
the statutory definition of a “special franchise ” 


| must be deducted from the total valuation. 
as well as such facts and circumstances of a char- | 
acter which in anywise tend to detract from or | 


ties of any kind not included in bonded indebted- | 


ness. 

It is impossible to give any hard and fast rule 
for ascertaining the value of corporate property of 
varying classes and different character, and only 
very broad general rules can be laid down, which 
must be modified in particular cases, according to 
the facts and circumstances bearing upon each in- 
dividua! instance. 

But having arrived at the value of the entire 
corporate property, the problem is by no means 
solved, since there is only to be assessed the 
“special franchise,” together with the “value of 
the tangible property”’ in connection with the 
“ special franchise.” 

The indebtedness of a corporation is to be de- 
ducted for the purpose of arriving at the value of 
taxable corporate assets under the General Tax 
Law for the taxation of capital stock. (People 
ex rel. Roebling’s Sons v. Wemple, 138 N. Y. 
582; People ex rel. Wiebusch & Hilger Co. v. 
Roberts, 154 N. Y. ror.) But this rule is not ap- 
plicable to the assessment of “ special franchises ” 
and real estate connected therewith, as it is treated 
as real estate under the statute, and the indebted- 
ness of the corporation, therefore, cannot be al- 
lowed as an offset or to lessen the assessed 
valuation. It is, of course, quite plain that in the 
first instance real estate which is not included 
within the statutory definition (subd. 3 of § 2 as 
amended) cannot be assessed in connection with 
or as part of the “special franchise,” and there- 
fore the value of all such real estate must be de- 
ducted from the value of the entire corporate 
property under the terms of the statute. It is 
equally clear that the value of the tangible and 
personal property of the corporation must be 
deducted, since only real estate and the “ special 
franchise” assessable as real estate is to be taxed 
under the provisions of the act. 

Still further it is necessary to deduct the value 
of the franchise to be a corporation; that is, the 
business opportunity and capacity of the corpora- 
tion which is taxed under the Generai Tax Law, 
and which is, under the Union Trust Company 
case and other authorities, a franchise separate and 
distinct from that subject to taxation under this 
act, including also the choice and conduct and 





‘ 


The value of a “ special franchise.” therefore, is 
arrived at by ascertaining the value of the entire 
corporate property, taking into consideration all 
the elements which go to make up such value, and 
deducting therefrom the value of the personal 
property of the corporation, of so much of the 
real estate as is not connected with the “ special 
franchise,” and of the franchises not affected by 
this amendment, in fine, by deducting from the 
total value of corporate assets all of the intangible 
and tangible property not part of, or connected 
with, the “ special franchise.” 

A memorandum for form of report under section 
43 of the Tax Law, prepared with the assistance 
of the secretary of your board, is submitted, which 
may be required from every person, copartnership, 
association or corporation which possesses or en- 
joys a “special franchise,” the same having been 
prepared in accordance with and for the purpose 
of carrying out the views expressed. 


DrenucTION FROM “ SPECIAL FRANCHISE” TAX 
FOR LocaL PURPOSES. 


Under section 46 of the Tax Law, as amended 
by chapter 712 of the Laws of 1899, any deductions 
to be made for payments “in the nature of a tax” 
from the tax assessed upon any “special fran- 
chise”” are to be made, not from the assessed 
valuation, but from the tax levied pon such 
assessed valuation, in the manner therein specifi- 
cally described. 

This board is, therefore, not called upon in as- 
sessing the “special franchise” to consider this 
question, and its duty is discharged when the 
valuation of the “special franchise’ assessed by 
it is arrived at, without regard to any deduction 
provided for by section 46, and it may not take 
into consideration either the effect of such assess- 
ment as a means of raising revenue by taxation, 
or as tending to equalize assessments among cor- 
porations liable to taxation on “ special fran- 
chises”’ or the contrary. As to how far and in 
what respect the sums paid, either in gross, an- 
nually, by way of percentage, or as license fee, for 
the franchise, affect its value, is a question for the 
judgment of the commissioners on the facts as 
they may be presented in each particular case. 


LEASES FOR YEARS; How ASSESSED. 


It has been the custom on the part of assessors 
to assess leasehold property, where the term is 
for a long period, to the lessee, and this custom 
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seems to be founded upon the statute and de- | 


cisions, although authority upon the subject is 
exceedingly meager. It is held in Trustees of the 
Village of Elmira v. Dunn (22 Barb. 402), where 
the question arose whether a lessee for 990 years 
was liable to taxation for the premises so leased, 
that the property was properly assessable under 
the Revised Statutes to the person holding the 
lease upon the ground that the interest of the 
lessee in such a case is regarded as an estate in 
lands. This was followed at Special Term in 
People ex rel. Thompson v. McComber (24 St. 
Rep. go2 [s. c., 7 Supp. 71]). The principal case 
is cited with approval upon another point in Mat- 
ter of Clason (5 App. Div. 508). 

The term “ real estate” under the Revised Stat- 
utes was for some purposes held to include chat- 
tels real, and this provision was re-enacted in the 
Real Estate Law, section 240, and estates for 
years are defined as chattels real (1 R. S. 750, § 10; 
Real Estate Law, § 23). 


The statutory provisions contained in 1 R. S. 
722, sections I to 5, referred to in Trustees of El- 
mira v. Dunn (supra), have been substantially re- 
enacted in sections 20 to 23, Real Property Law, 
and the statutes and authorities in this State, there- 
fore, seem to authorize an assessment to be made 
to the person holding the lease. 


CONCLUSION. 


It may be well said that the method suggested 
leaves many questions to be determined by the 
Tax Commissioners, particularly as to the value of 
the good-will, conduct of the business and fran- 
chise to be a corporation, and whatever consti- 
tutes the value of the intangible franchise not 
taxable, which must be deducted. In no case is 
it possible to adopt rigid rules of valuation for 
property, the value of which depends on so great 
a variety of elements, and such rules can only be 
general in their character and must be subject to 
modification in individual cases. A wide discre- 
tion is necessarily vested in the officers charged 
with the duty of fixing values, and absolute cer- 
tainty is not possible under such conditions, 

The language of the court in People ex rel. The 
Equitable Gas Light Company v. Barker (144 N. 
¥. 94 [103]), through Chief Judge Andrews, is 
applicable to the action of the State board of tax 
commissioners under the present statute. He 
said: ‘In making inquiry and collecting the facts, 
they are not bound by the strict rules which gov- 
ern ordinary judicial proceedings. If they act in 
good faith upon their best judgment, upon reason- 
able grounds, and they do not err in the principle 
of assessment to the prejudice of the taxpayer, 
their decision cannot be overruled.” 


Respectfully submitted. 
J. NEwTon FIERO. 
Sept. 25th, 1899. 





DIVERSION AND DIMINUTION OF 
NATURAL STREAM. 


LIABILITY OF MUNICIPAL CORPORATION TO 
RIPARIAN OWNER. 


New York Court or APPEALS. 
Decided October 10, 1899. 


WaLTER R. Situ, Respondent, v. THe City or 
Brook.iyn, Appellant. 


An action will lie to recover damages of a munici- 
pan corporation for diverting and drying up 
the waters of a stream by an extensive system 
of driven wells, located on adjacent lands be 
longing to the municipality, sucking the 
waters from underground channels which fed 
the stream. 


Appeal from a judgment of the Appellate Divi- 
sion, Second Department, affirming a judgment 
entered upon the verdict of a jury. 


John Whalen, corporation counsel (William J 
Carr of counsel), for appellant; George Wallace, 
for respondent. 


Gray, J. This action was brought to recover 
damages of the defendant for the draining of a 
stream and pond upon the plaintiff's premises. 
The stream had existed in the same channel for 
very many years, and the plaintiff, by means of a 
dam, had made a pond upon his premises. He 
had made use of both in connection with his farm- 
ing operations, for the collection and sale of ice 
and for boat-building purposes. The defendant, at 
a distance of some 2,400 feet to the south of the 
plaintiff's pond, had constructed an aqueduct for 
the purpose of conducting water for its municipa! 
purposes, and supplied the water from a reser- 
voir, which was filled by means of wells and 
ptimps upon its own land. The allegations of the 
complaint, which charged the defendant with 
draining the plaintiff's water-course and pond, and 
with thus depriving him of their use, were denied 
by the answer, and, upon the issue made by the 
pleadings, the parties went to trial. There, after 
the plaintiff had given in evidence the facts upon 
which he relied, as proving, or tending to prove, 
that the direct cause of the stream running dry 
was in the draining of the territory by the defend- 
art's construction of an extensive system of con- 
duits, wells and pumps, and the use of suction 
power, the latter undertook to meet the plaintiff’s 
case by the testimony of its engineers and of ex- 
perts, and to prove that the draining of the pond 
and stream were due to causes and conditions, 
with which either it was not connected, or for 
which it could not be held responsible. In sub- 
mitting the case to the jury, the trial judge in- 
structed them that, upon the evidence, it was for 
them to determine what was the cause of the loss 
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of water in the plaintiff’s pond, and that, if the 
defendant did drain it for its purposes by the 
operation of its pumps and conduits, it was re- 
sponsible to the plaintiff for the damages sus- 
tained. The jury returned a verdict for the 
plaintiff, and, upon appeal, to the Appellate Divi- 
sion, from the judgment entered thereon, that 
court directed an affirmance of the judgment by 
an order, which recited that the court had 
“unanimously decided that the verdict of the jury 
is supported by evidence.” That decision has 
conclusively established that the defendant's ac‘s 
caused the diversion and loss of waters in the 
stream and pond, and is not subject to our review. 

The legal question of the defendant’s liability to 
respond in damages, in such an action, is no longer 
one which should be regarded as open to discus- 
sion. It is settled bythe decision of the courts 
of this State, and it is the rule in Etgland, that 
no one may divert or obstruct the natural flow of 
a stream for his own benefit to the injury of an- 
other (Pixley v. Clark, 35 N. Y. 520; Van Wyck- 
len v. City of Brooklyn, 118 ib. 424; Covert v. 
Crawford, 141 ib. 521; Chasemore v. Richards, 7 
H. L. 349, and Grand Junction Canal Co. v. 
Shugar, L. R. [6 Ch. App.] 483). The right to 
the use and enjoyment of a stream of water, run- 
ning in a defined and natural channel, jure nature, 
appertains to the riparian landowners (Shury v. 
Pigott, 3 Bulstrode, 339; Tyler v. Wilkinson, 4 
Mason C. C. 397). In the Van Wycklen case 
(supra) this same defendant, by sinking wells and 
pumping water into its reservoir, had caused a 
subsidence of the waters of a creek, by which the 
plaintiff operated a grist mill, and a recovery of 
damages was sustained. In the Grand Junction 
Canal Company’s case (supra), where the defense 
was made that the defendant had only intercepted 
underground waters before they had reached the 
stream, the diversion of which was the subject of 
complaint, the defense was held to be insufficient. 
It was there observed by the lord chancellor that 
“if you cannot get at the underground water 
without touching the water in a defined surface 
channel, I think you cannot get at it at all.” All 
the cases hold that the water of a natural surface 
stream is for the benefit of all the riparian own- 
ers, and that to divert or to diminish its flow in 
any way is an interference with a natural right, 
which will give rise to an action for the injury 
sustained. 

That the diversion and diminution of the stream 
were caused by arresting and collecting the under- 
ground waters, which, percolating through the 
earth, fed the stream, does not affect the question. 
When the fact was established upon the proofs 
that the defendant’s works and wells had caused, 
by this subsidence of water, a diversion of the 
stream’s natural flow in its channel, the injury was 
proved and the plaintiff’s cause of action estab- 
lished. Whatever may be the rule with respect to 





the right of a landowner to use, for any of his 
purposes, the waters percolating through the earth, 
and thereby to affect the sources of wells or 
springs upon his neighbor’s land, the question is 
not one which is suggested by the present case. 
It is one thing to divert and to diminish the 
natural flow of a surface stream, by preventing its 
usual and natural supply, or by causing, through 
suction or other methods, a subsidence of its 
waters; it may be another thing to collect and to 
use the waters which percolate through the earth 
in underground ways and channels without hav- 
ing connection with the supply of a surface stream. 
The latter question does not demand an answer 
upon the case before us. 

The right of this plaintiff to the enjoyment of his 
running stream and to his pond was absolute; the 
diversion of the water therefrom by the defend- 
ant’s operations was established as a fact by the 
verdict, and the right of the former to maintain 
the action for the recovery of damages was clear. 

I think the judgment should be affirmed, with 
costs. 

All concur. 

Judgment affirmed. 


POWER OF THE CROWN TO DECLARE 
WAR. 


Seer misapprehension seems to have arisen, 
in connection with the critical state of the 


relations subsisting between this country and a 
certain South African government, as to the pow- 
ers of the crown to direct questions in dispute to 


be left to the stern arbitrament of war. It appears 
to be thought in some quarters that parliamentary 
sanction is necessary before war can be dec‘ared; 
a glance at the leading authorities on the consti- 
tutional history of Great Britain shows that such 
an idea is altogether inaccurate. To-day the 
crown is able on the advice of its ministers, to 
make war or peace. This power is, speaking rela- 
tively, a plant of fairly modern growth. In Anglo- 
Saxon times, when society was based on more 
elementary and simple conceptions, the question 
of war was a matter for the people to decide, and 
without their assent no national struggle could be 
inaugurated. In Norman times this system was 
changed by steps which it seems difficult to fol- 
low, but there can be traced the foundations of 
the royal prerogative. Upon the upheaval which 
resulted in William III mounting the throne, the 
king reserved the questions of war and peace for 
his own decision, feeling, doubtless, that his grasp 
of military and foreign relations was far more 
reliable than that possessed by the persons who 
purported to advise him. In 1806, however, the 
prerogative was to some extent challenged by 
Lord Grenville, and the result seems to have been 
to increase the popular control over the army, 
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though Lord Grenville undertook that any 
changes proposed should be effected subject to 
the royal approbation. At the present time, as we 
have said, the queen can declare war or peace, but 
practically there is considerable popular control 
over the prerogative, inasmuch as the house of 
commons can deny supplies or hamper the royal 
action by passing resolutions condemning the 
policy in dispute. At the same time a strong ruler 
or a strong ministry can treat with scant courtesy 
scme merely manufactured opposition. Thus in 
1857 Lord Palmerston appealed to the country 
over a resolution disapproving the war with China, 
with a result favorable to his views; on the other 
hand, the war against the American colonies was 
stopped by the pressure of parliamentary opinion. 
It appears, therefore, that a genuine popular dis- 
approval of war will overbalance the royal pre- 
rogative, whilst fanatical or petty provincial 
epposition can be easily surmounted. The Ameri- 
can war precedent is a strong one, for here the 
people were in direct conflict with the throne, and 
indicated their opinion by a declaration that the 
house “ would consider as enemies to his majesty 
and this country all who should advise or by any 
means attempt the further prosecution of offensive 
war on the continent of America for the purpose 
of reducing the revolting colonies to obedience by 
force.” The indirect censorship possessed by par- 
liament over the royal prerogative has made it 
desirable, whenever operations of any magnitude 
or national importance are proposed, that min- 
isters should summon parliament, if not then in 
session, formally stating the grounds calling for 
armed interference and asking for the necessary 
financial support. Should parliament be in ses- 
sion, it has been the practice, though not an un- 
varying practice, for the crown to send a royal 
message to announce the commencement of hos- 
tilities. At the present moment we invite perusal 
of an highly important speech delivered in 1854 
by the late Lord Beaconsfield, then in opposition, 
when the subject of the Crimean war was under 
debate, the occasion being a motion for an ad- 
dress to the crown. The report of the speech is 
contained in the 132d volume of Hansard, at p. 
281. The gist of his remarks was to this effect: 
That the royal prerogative of declaring war is a 
real and substantial thing, and that when the 
crown informs the people that war is necessary 
for the preservation of national interests it is not 
an accasion to enter into the policy or impolicy 
of the advice by which the crown has been guided. 
Lord Beaconsfield declared that the opposition 
must support the government, reserving to itself 
the right to question the prudence of the counsels 
which rendered it necessary for all parties to sur- 
round the crown with their unanimous support. 
He quoted in favor of this view a dictum of Mr. 
Canning, who had declared his unwillingness to 
deliver his country defenseless into the possession 


| 
| 





of an enemy by obstruction. Judging by this 
precedent, if the course of events renders the 
summoning of parliament necessary, the opposi- 
tion can only, in Lord Beaconsfield’s words, 
“rally round the throne, and * * * take sub- 
sequent and constitutional occasions to question 
the policy of her majesty’s ministers, if it be not a 
proper one.” The summoning of parliament is 
therefore entirely unnecessary, but, nevertheless. is 
desirable as affording the people’s representatives 
the opportunity of voting the necessary supplies, 
and of expressing their united intention to back up 
the policy of the ministry without prejudice to any 
individual views they may have formed. — Law 
Times. 


teremneeneenemee panes 


NOTICE. 


HE Court of Appeals has taken a recess to 
Nevember 20th, 1899, on which day it will 
convene at the capitol in the city of Albany, at 2 
o'clock in the afternoon, for a session 
weeks. 

November 20th will be the only day during the 
year 1809 for which appeals from orders and 
motions to be contested orally should be noticed. 

Original motions may be submitted by both sides. 
without oral argument, on any Monday when the 
court is in session. (Smith’s Court of Appeals 
Practice, Banks & Bros., publishers. edition of 
1898, pages 68, etc.) 

Counsel residing in the city of New York, who 
intend to argue causes on the general calendar of 
the Court of Appeals, should send their residence 
addresses to the clerk of that court. 

W. H. SHANKLAND, 
Clerk. 
+ 2 
CAN’A PERSON HAVE PROPERTY IN 
A PUBLIC OFFICE ? 


of four 


HE case of Moore v. Strickling, decided by the 
Supreme Court of West Virginia, will bring 

to prosecuting officers a realizing sense of the 
properties of their position, and the fact that they 
are amenable to prosecution for failure to observe 
them. In that case, application was made for the 
removal from office of a prosecuting attorney upon 
the ground of gross immorality. The court, in a 
well-considered opinion, held that, if a public offi- 
cer whose duty it is to prosecute the keeper and 
inmates of a house of ill fame, resorts to the same 
for immoral purposes, he is guilty of gross im- 
morality, and thereby forfeits his office. One of 
the errors relied upon by defendant for a reversal 
was the refusal of the lower court to allow the 
defendant a trial by jury, by virtue of the section 
of the Constitution providing that “no person 
shall be deprived of life, liberty or property with- 
out due process of law and the judgment of his 
peers.” The defendant claimed that his office was 
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his property and subject to the above constitu- 
tional provision. But the court, after an exhaus- 
tive review of the authorities, held otherwise; that 
the incumbent of an office has not, under our 
system of government, any property in it. His 
right to exercise it is not based upon any contract 
or grant. It is conferred on him as a public trust, 
to be exercised for the benefit of the public. Such 
salary as may be attached to it is not given be- 
cause of any duty on the part of the public to do 
so, but to enable the incumbent the better to per- 
form the duties of his office by the more exclusive 
devotion of time thereto. This view is sustained 
by the decided and overwhelming weight of au- 
thority. — Central Law Journal. 


a 


Legal Hotes. 





Hon. William P. Lord, ex-governor of Oregon, 
who has been appointed by the president minister 
t» Argentina, in succession to William L. Bu- 
chanan, was graduated by the Albany Law Schoo! 
in 1866, and admitted to the New York bar. 

The United States Supreme Court has granted 
leave to the State of Louisiana to file a bill for an 
injunction against the State of Texas prohibiting 
the enforcement of a trade embargo in connection 
with the yellow fever quarantine of the latter State. 

The United States Court of Appea!s has decided 
that when a holder of a life insurance policy com- 
nits suicide the insurance company is still bound 
to pay the death claim, unless it can show that 
when he took out the policy he did so with intent 
to k/ll himself. 

The Cincinnati Bar Association has clected the 
following officers: President, Frank M. Coppock; 
Vice-Presidents, John W. Warrington, J. C. Har- 
per, Thornton M. Hinkle, Will C. Herron and 
Daniel Wright; Recording Secretary, Daniel Wil- 
son; Corresponding Secretary, Nat. Henchman 
Davis; Treasurer, William G. Hosea. The report 
of the treasurer showed upwards of $2,500 on hand, 
the greater part of which is invested in govern- 
ment bonds. 


> 


Legal Laughs, "4 

Former Supreme Court Justice Frederick Ward. 
of New York, is noted for his self-possession and 
quick wit. Once while in the middle of an argu- 
ment at special term he was interrupted by a sud- 
den fall of a large piece of plaster from the cornice 
of the court-room. Before the dus: had settled 
Ward observed, “ Fiat ‘ustitia, ruat ceiling.” 





A funny story is related of a juryman who out- 
witted a judge, and that without telling an untruth. 
He came breathlessly into the court. 

“Oh, my lord, if you can excuse me, pray do; 
{ don’t know which will die first — my wife or my 
daughter.” 





* Dear me, that’s sad,” said the innocent judge. 
“ Certainly; you are excused.” 

The next day the juryman was met by a friend, 
who, in sympathetic voice, asked: 

“ How’s your wife?” 

* She’s all right, thank you.” 

“ And your daughter? ” 

“ She’s all right, too. Why do you ask?” 

“ Why, yesterday you said that you did not know 
which would die first.” 

“Nor do I. That is a problem that time alone 
can solve.” — London Tid-Bits. 





Aew Books and Rew Editions. 





The Growth of the Constitution in the Federal 
Convention of 1787. By William M. Meigs, 
Philadelphia: J. B. Lippincott Company, 1899. 

The author in this excellent work has sought to 
trace the origin and development of each separate 
clause ef the Federal Constitution from its first 
suggestion in that body to the form in which it was 
finally approved, in order to throw new light upon 
the history and development of this great instru- 
ment, as well as to enable students of it to reach 
correct interpretations on disputed provisions. 
With this purpose in view he undertook the labor 
of going through all the proceedings of the con- 
vention of 1787 and writing a history of each sep- 
arate clause. We can well believe the author's 
statement that in the work many difficulties, not a 
few of which seemed at times almost insuperable, 
came up, but he persevered until these difficulties 
gradually disappeared. Mr. Meigs has done his 
work with rare conscientiousness, being particu- 
larly careful on the point of accuracy. That it will 
be of distinct service to all who are interested in 
the study of the Constitution, by putting before 
them the whole origin and growth of each clause 
from beginning to end in the convention, cannot 
be doubted. The author has confined the work 
to the origin and growth of the clauses within the 
Constitution, excluding any question as to their 
earlier source. It was also found to be impossible 
to insert every proposition which was made in the 
convention and defeated, but some of these he re- 
garded as too important to omit, and accordingly 
they are inserted under a heading, “Some Im- 
portant Defeated Proposals.” Among the strange 
propositions worthy of mention is one to fix by 
the Ccnstitution the salary of senaters by estab- 
lishing a system of paying them the value of a 
fixed number of bushels of wheat. This, while it 
had some advocates, was soon brushed aside by the 
sound sense of the convention. 

In his preface the author remarks that “ those 
weighed down by the corruption of modern times 
may possibly find some consolation in reading that 
II2 years ago, in the very times of our lieroic age, 
Mason lamented our decadence, and ironically 
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suggested to strike out all provision against mem- 
bers of the legislature holding office; ‘in the pres- 
ent state of American morals and manners,’ he 
said, ‘few friends, it may be thought, will be los: 
to the plan by the opportunity of giving premiums 
to a mercenary and depraved ambition.’” While 
the plan of the work renders an index almost un- 
necessary, the author has appended one, which will 
be of some assistance; but generally speaking, all 
the reader needs to do is to turn to the Constitution 
and find the clause referring to the matter he has in 
mind; he will then find its discussion in the appro- 
priate place. Mr. Meigs has produced a work of 
distinct value, for which every earnest student of 
the Constitution will thank him. 





Forms of Pleading in Actions for Legal or Equi- 
table Relief. By Austin Abbott, LL. D. Com- 
pleted for Publication After His Decease by 
Carlos C. Alden, LL. M., of the New York 
Bar. In two volumes. Vol. II. New York: 
Baker, Voorhis & Co., 1899. 

Without doubt the legal profession will welcome 
the completion of this work. Dr. Abbott’s inten- 
tion to publish it was announced in 1887 in the 
preface to his “ New Practice and Forms,” and his 
labors upon it were continuous to the time of his 
death. Prof. Alden was associated with him for 
several years, and completes the work upon Mr. 
Abbott’s original plans. This collection of forms 
extends and supersedes the old volumes of 
“Forms of Practice and Pleading,” published in 
1864, and long out of print, but still held in high 
esteem by the profession. The plan pursued in 
that work, of presenting actual precedents, care- 
fully revised, with notes and sustaining authorities, 
has been adhered to in the present volumes. 

In the old volumes the forms covered about 700 
pages: in the present work they cover 1,700 pages. 
In those classes of actions in which the last thirty 
years have seen the greatest progress in import- 
ance, corresponding increase has been made in the 
number of forms given. As illustrations, the chap- 
ters of complaints on Negligence and Nuisance in 
the old volumes contained 26 forms; in the present 
volumes 151 forms are given in those chapters: 
Creditor’s Suits, old volumes 9 forms, present 
volumes 40 forms; Statutory Actions, old volume 
23 forms, present volumes 102 forms. 


A Handy Law Dictionary for the Convenient Use 
of Students and Business Men. By C. N. 
Tronside. New York, 1809. 


This little book of some three hundred pages is 
well described by its title. The author, who is a 
practicing attorney in the city of New York, of 
undoubted legal and literary accomplishments, has 
sought to present, in condensed yet intelligible 
form, the established definitions of legal terms. 
The definitions are the legal ones, and are sup- 








perted by the decisions of the courts, explanatory 
statutes and leading text-books. Multum in parvo 
well describes the book. In addition to the regu'ar 
contents there is an appendix containing maxims 
of law and equity, a short explanation of attach 
ment and replevin, the law of divorce, of notaries 
cf the domestic relations, of partnership and of 
corporations, the distinction between the civil and 
the common law, a tabulated statement of interest. 
usury and limitation laws, important extracts from 
the statute of frauds, and a brief collation of the 
more important principles of mercantile law. The 
definitions, so far as we have had opportunity to 
examine them, appear to be comprehensive, clea: 

and satisfactory. The book cannot fail to prove a 

very valuable guide to student, lawyer and business 

min alike. It is published by the author, 220 

Broadway, New York. 

A Treatise on the Law of Trusts and Trustees 
By Jairus Ware Perry. Fifth Edition, Em- 
bodying Relevant Cases Down to Date. 
John M. Gould. In two volumes. 
Little, Brown & Co., 1800. 


» 
Vv 
Boston: 


Perry on the Law of Trusts and Trustees has 
since it was first published in 1871, been an ac 
knowledged authority on the subject. It has been 
since that time, in its various editions, constantly 
consulted, tested and relied upon by the profession 
ard the courts. In 1874 the author found it neces- 
sary to bring out a second edition, ard to enlarge 
the book to two volumes. In 1882, after the death 
of Mr. Perry, the third edition, by Judge G. F. 
Choate. was published, and in 1889 the fourth 
edition, by Mr, Frank Parsons. The period of ten 
years since the publication of the fourth edition has 
seen many changes in the law, in some directions 
restricting and in others extending its scope. To 
the discussion of these Mr. Gould has given much 
care. While his work has been careful and im- 
portant, he has not attempted, as preceding editors 
had done, to expand, extend or qualify the author’s 
statements of principles, for the reason that the 
judicial opinions in which thé author’s sentences 
are quoted are now so numerous that the import- 
ance of accurately reserving such quoted clauses is 
clearly apparent. The notes which he has added tc 
this edition bring the work fully up to date, citing 
a large number of new authorities, and making an 
increase of probably one-fourth in the number of 
cases cited. Recognizing, also, that the subject is 
capable of great development into the law of 
agency. wills, domestic relations, etc., he has 
treated these branches in his notes, following care- 
fully the course of the most recent decisions. 
Many qualifications of the general rules on trusts 
are given, and quite a number of new topics are 
thoroughly discussed. Among the most important 
new notes are those on Resulting Trusts; Con- 
structive Trusts; Implied Powers: Following 
Trust Funds; Agent When Trustee, etc. 








